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The American Doctrine op Judicial Supremacy. By Charles Grove 
Haines. New York: The Maeinillan Company, 1914. 

Strictly uncontroversial in tone, Professor Haines's sober resume 1 of his- 
toric facts and opinions, relating to the time-honored doctrine that Amer- 
ican courts may declare laws invalid, will be of real use to those who are 
desirous of forming an impartial opinion upon a much-debated question. 
Historically the point at issue is whether the practice of judicial supremacy 
is the result of logical development or of usurpation. Reviewing a long 
series of Colonial, State, and Federal precedents, Professor Haines con- 
eludes that the theory of judicial usurpation cannot be successfully main- 
tained. Although no weight can be attached to the contention that 
the mere fact of the Constitution's being in writing necessarily sets up the 
judiciary as its guardian and interpreter, it seems clear, nevertheless, that 
neither the makers of the Constitution nor the members of either political 
party subsequent to its adoption really doubted that such power was con- 
ferred upon the courts. 

That the point should have been taken for granted on all sides is shown 
to be natural in view of previous familiarity with applications of Coke's 
principle of judicial supremacy, of the principle of an " overruling law of 
nature," and of fundamental principles embodied in the great English 
charters of liberties. " Although there are but few cases recorded in which 
Colonial courts refused to enforce laws because repugnant to their charter 
or the laws of England, a reasonable interpretation of the evidence available 
appears to favor the view that restraints upon Colonial legislatures were 
enforced by the English courts of last resort, and in exceptional cases by 
Colonial courts." Although it is possible to exaggerate the influence of 
such precedents, still there can be little doubt of the general familiarity of 
the colonists with the principle implied in them, since " the colonies, organ- 
ized originally under charters granted to trading companies, were accus- 
tomed to have these charters construed, and to have the corporation acts 
set aside as ultra vires through ordinary judicial process." As to the senti- 
ment of the members of the Philadelphia Convention, the author gives 
prominence to the views of Professor Beard, who, as the result of detailed 
analysis, has reached the conclusion that the members of the Convention 
must have been fully aware that most of the leading members regarded the 
nullification of unconstitutional laws as a normal function. A further argu- 
ment is drawn from the reception of the Kentucky and Virginia Resolu- 
tions in 1798. The fact that when these were submitted to the legislatures 
of the various States, those of the Northern States in effect asserted the 
principle of judicial nullification, while the legislatures of the Southern 
States took no action, is regarded as a practical indorsement of that prin- 
ciple at a time when the Federal courts as yet hesitated to affirm it. And, 
in fact, the course of history seems to make it difficult to maintain that 
Marshall in his famous opinion on the ease of Marbury v. Madison did 
more than formulate and announce a principle already generally under- 
stood and accepted. 

In this case, as in so many others, the historic method teaches us the 
folly of dogmatic assertion, revealing the series of gradual and almost 
imperceptible stages that usually lead up to the changes which seem at first 
sight sudden and violent. To follow the evolution of the doctrine of 
judicial supremacy under Professor Haines's guidance, through a series of 
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interesting cases is an agreeable mental exercise, and it is hard to resist the 
conclusion that this evolution was perfectly natural, if not inevitable. But 
an evolution, however legitimate in its origin and logical in its course, may 
eventually go too far, thus losing its adaptability to the conditions sur- 
rounding it. That there has been in recent times a marked and unforeseen 
increase in the scope of judicial review, the author shows by a second series 
of cases, and to these are joined criticisms of the doctrine of judicial su- 
premacy by justices, labor leaders, Socialists, and others. In the end, Pro- 
fessor Haines leaves the whole question open, merely drawing from his re- 
view of the facts the suggestion that " a restriction of the realm within 
which laws may be invalidated, an easier method of changing the funda- 
mental law, and a less hostile attitude on the part of lawyers and judges 
toward legislative innovations will remove the chief ground of complaint 
against the judiciary with respect to what is termed judicial legislation." 



Criminology. By Baron Raffaelle Garofalo. Boston: Little, Brown 
& Company, 1913. 

In urging that " the dominant theory and the judicial law which has 
conformed itself thereto seems to exist for the purpose of protecting the 
criminal against society rather than society against the criminal," Baron 
Garofalo expresses concisely the ground of a considerable and growing dis- 
content with criminal law and procedure. What is needed, however, is, 
in his estimation, not merely greater severity, " effectiveness," or sim- 
plicity, but a principle that will enable us to distinguish the real criminal 
from the mere lawbreaker. Nobody doubts that the real criminal — the 
man devoid of moral sense and incapable of adaptation to civilized society — 
exists. The difficulty lies in clearly and justly distinguishing the type. 
Here anthropology helps us but little. It is true that among extreme 
criminals certain physiological characteristics are more prevalent than 
among honest men; but there is no absolute physical difference between the 
two classes. If criminal anomaly be due to a flaw in the physical organ- 
ism, the fundamental cause must lie in the molecular structure of body and 
brain, and, as the author remarks (quoting Benedikt with approval), "we 
are far from possessing an anatomy of molecules." Nor does Lombroso's 
theory of atavism carry us further; for the most that can be asserted with 
confidence is that " the criminal has certain regressive traits." He is atypic 
rather than atavistic, and his anomaly is such as cannot properly be at- 
tributed even to our remotest ancestors. Anthropology, then, merely eon- 
firms the belief of common sense that the " natural born " criminal does 
exist. Social statistics, as interpreted by Baron Garofalo, tend the same 
way, showing that economic conditions, the relative prevalence of the use 
of alcoholic liquors, and like influences, do but determine the form of 
criminal action without appreciably affecting its amount. Just as by 
means of hypnotism it is extremely difficult, if not impossible, to make an 
honest man commit a crime, so, the author contends, no man is a murderer 
when drunk who is incapable of murder when sober. 

The fundamental necessity, therefore, is a clear and workable distinction 
between the " true " or " natural " criminal and the offender whose charac- 
ter shows no real abnormality. In endeavoring to establish such a distinc- 
tion Baron Garofalo arrives at a conclusion which amounts practically to 
this : that every person guilty of an atrocious crime is ipso facto a " true " 



